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LAW REFORM. 


[In the preceding number, we published a very able article on this subject from 
the pen of Wii1t1am M. Corry, at whose request we now publish the following, 
from the New York Evening Post, attributed to Turopore Sepewicx. Although 
written with particular reference to the approaching Convention in New York, the 
general views are equally applicable to every other State. Eps.] 


Ir is a mortifying, though not a very surprising fact, that there is far 
more earnest and systematic discussion of the subject of Legal Re- 
form in England, than in this country. We have abundant denunci- 
ation of the legal profession—abundant, hap-hazard legislation, aimed 
in general at “ fees and costs,”—but as for any careful consideration 
of the causes which lead to good or evil in the system, we have it not. 
The reverse of this, in England, is very strikingly the case. Various 
causes conduce to this result: the very magnitude of the abuses has 
there turned the minds of all men to the subject. Law Reform has, 
for ten or fifteen years, incessantly occupied the labors of Parliament. 
While here, one class of our people is too intensely oceupied in the 
pursuit of wealth, and another too agreeably immersed in the politi- 
cal game, to permit them any leisure for a subject so trifling as the 
administration of justice. 

But, be the causes what they may, the fact is incontrovertible; and 
until our legislators give this matter their careful and deliberate con- 
sideration, they will be very certain to go floundering on as they 
have hitherto done—cobbling here, and patching there, but doing 
little or nothing towards the establishment of either a harmonious, a 
cheap, or a sufficient judicial system. 


Among other signs of the attention paid in England to this sub- 
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ject, is the recent establishment of “ The Society for promoting the 
Amendment of the Law,” composed of their first lawyers, and promul- 
gating its opinions through The Law Review. From this magazine 
we take the following rules for the formation of a Judiciary. It may 
not be amiss to examine them with reference to our own system. 

The article from which we quote, is the leading one in the first 
number, and may very probably be from the pen of Lord Brougham, 
the President. Lord Cottenham, Lord Campbell, Lord Denman, M. 


Guizot, and M. Berryer, are all members. 


“The principles by which a good judicial system may be most cer- 
tainly framed, appear to be these—they are fourteen in number: 

“J, As many Judges should be appointed® as the Bar can furnish 
of well qualified persons, as the demands of the suitors require for 
despatching their business without delay in the Civil Courts, and try- 
ing the supposed offenders without longer imprisonment than is abso- 
lutely necessary. 

“2, The Courts should be locally situated so as to bring justice 
home to every one’s door, and neither put the suitor nor the sup- 
posed offender to the inconvenience and charge of a distant trial. 

“3. Each Court should be so constructed as to throw upon the 
Judges individual responsibility, and yet to consist of more than one 
Judge, inorder to secure full consideration, and prevent mistakes. 
Four is found in practice to be the best number, unless in a Court of 
the last resort, where an odd number is preferable. 

“4, The division of judicia: labor should be attended to, by com- 
mitting certain great branches of judicature to different Courts; but 
care should be taken to avoid too minute a subdivision. Carried to 
a certain length, this division of labor secures expertness; carried too 
far, it contracts the understanding. 

“5. The judicial office should be holden for life, unless in the case 
of bad behaviour. | 

“6, Judges should be incapable of receiving any promotion, either 
by holding other offices, or by being raised from one judicial place to 
a higher. 

“7, Ample salaries should be given to the Judges, regard being had 
to prices, and to the habits of the upper classes: in society; and no 
fees should be received by them except small ones in respect of busi- 
ness despatched, and in the multiplication of which they themselves 
have no voice or influence. 

“ 8, No patronage whatever should be vested in any Judge. 

“9, No Judge should be suffered to hold any political office, or 
have any share whatever, or any connection whatever, direct or 
indirect, with the government of the State. 

“10. The judicial power should be kept wholly distinct from the 
legislative as well asthe executive power: no Judge should be suffered 
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to sit in any legislative assembly, or to hold any executive oflices, or 
belong to any administrative council. 

“11. The expenses of the judicial establishment should be de- 
frayed by the State, and not by the suitors; that is to say, the suitors 
should not pay for the establishment by which their causes are tried, 
either by fees, (except only the very trifling ones aforementioned, to 
secure despatch,) or by stamps or other taxes on law proceedings. 
But this does not apply to the aid claimed from Courts of Justice in 
administering the estates or other interests of private individuals, and 
which should be paid for like other agencies. 

“12. A due watch should be kept .on the ordinary Courts of the 
country, by allowing a review of their decisions on appeal. The 
Court of Appeal should be sufficiently numerous to have lawyers in 
it of various qualifications: some should belong to the ordinary Courts, 
for the purpose of securing expertiness; some should not belong to 
them, for the purpose of securing suflicient attendance, without incon- 
venience to those inferior Courts. 

“13. The Judges should be named by the executive government 
alone, without any other interference, and by some one, answerable 
to the legal profession, without the interference of part¥ or political 
influence. 

“¢14, All Courts should sit and give their judgments in public, the 
fullest liberty being allowed to the public of attending their proceed- 
ings, with only a discretion to exclude strangers in such few cases 
as, from regard to decency, or to the peace of families, require it. In 
proportion as the proposed system, in any country, shall be constructed 
upon these principles, it will prove useful, pure and cflicacious towards 
its great purpose—the protection of rights and the punishment of 
crimes.” 


Let us sec how these rules apply to our system. 

The first rule requires a sufficient number of Judges. In this re- 
spect we are grossly and glaringly deficient. The judicial force, under 
the Constitution of 1821, never was sufficient for its business since the 
day of its creation. The upper judiciary are worked like slaves, and 
are immensely in arrears. The Court of Chancery, the Supreme 
Court and this Circuit, present a condition of things disgraceful to the 
State, most pernicious to the suitor, and ruinous to the Bar; for it is 
not to be forgotten, that however severe the pressure of delay on 
each particular litigant, all the combined and accumulated evils press 
with ten-fold force on the head of the profession. Indeed, the mis- 
chief is so great, that all the trouble and, expense of a Convention 
will be as nothing, if it simply secures the prompt trial and decision 


of cases. 
The present state of things can be remedied by the power to make 

















148 Law Reform. 


temporary appointments of Commissioners, to clear the calendars, and 
it probably can be remedied in no other way. 

It is very doubtful whether, with our parsimonious notions of econ- 
omy, we shall ever be willing to pay for a sufficient regular judicial 
system. But the gradual accumulation of business can always be 
kept under, if there exists any where the power to appoint temporary 
Commissioners. In fact, if such a power now existed, as far as the 
judiciary is concerned, no Convention would be needed. 

The introduction of such a principle would have every way the 
happiest effects. It would remedy the evils resulting from the im- 
possibility of anticipating or keeping pace with the growth of our 
population. It would hold out a stimulus to professional ambition, 
and at the same time serve as an excellent test of professional merit, 

The second rule requires justice to be locally administered. As far 
as trials are concerned, our system is not very defective. As to ar- 
guments, it is intolerably burdensome. Every motion, however tri- 
vial, has to be made either at New York, Albany, Utica, Rochester, 
or Saratoga, and the amount of delay and expense to which this leads 
is unimaginable. 

The third rule is sufficiently adhered to in the Court of Chancery, 
inasmuch as the whole power is vested in a single individual. But in 
the Supreme Court, the Judges are carefully sequestered from all 
contact with the people. They are denied all personal knowledge 
of the suitor, the witnesses or the jurors, and withdrawn from the 
public gaze; unseen by and unknown to the masses whom they go- 
vern, they promulgate their great decrees. There is no individual 
responsibility whatever. 

The fifth rule respects the tenure of the judicial office, and fixes it 
for life. 

On this subject opinion is not harmonious, however, even in Eng- 
land. In the London Jurist, for January 18, 1845, we find this lan- 


guage: 


“It is one of the defects of our system of judicial machinery, that 
all persons appointed to judicial functions, are, with certain rare ex- 
ceptions, either by law or by custom, permanent holders of their ap- 
pointments.” “We direct our animadversions to the extension of the 
rule of ‘good behaviour’ by custom to this length, that a person, once 
appointed to judicial functions, is not only entitled, but almost ex- 
pected to retain them, and to labor in them while life continues to 
animate him.” 
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The total absence of responsibility in the judicial officer (for im- 
peachment is practically a nullity) would undoubtedly be an anomaly 
in our system. We have introduced a check of a very absurd cha- 
racter. The limitation of sixty years secures short tenure of service, 
but it puts an end to the judicial career just at a time when it may, 
in many cases, be the most useful. This applies to the Supreme 
Court and Chancellor. The Judges of the Court of Error are even 
less permanent. Elected only for four years—elected as politicians 
—nothing, certainly, can be less stable. 

The election of Judges directly by the people, as Judges, and for 
judicial service alone, for tenures of reasonable length, with an indefi- 
nite capacity for re-election, would, unquestionably, with all its objec- 
tionable features, give more permanence to the judiciary than it now 
possesses. We are speaking now of permanence alone, and in a 
relative point of view. 

We have said above that impeachment was a nullity. How 
true this is in England, may be seen in this same Review, number ii. 
p- 278, where we are told that Mr. Pitt would not permit Mr. Jus- 
tice Buller to be made Chief Justice of the King’s Bench, because he 
had been guilty of the gross corruption of buying a quo warranto con- 
cerning a close borough, of which his own family held the property. 
And yet this Mr. Justice Buller died on the Bench, and is embalmed 
in professional veneration as one of the greatest of lawyers. 

The sixth rule forbids promotion. We have no such principle, nor 
does it seem desirable. To declare a human being in the first place 
irresponsible, and in the second place to remove all motive of emula- 
tion, seems at first sight to be a pretty good receipt for making a ty- 
rant and a drone. Promotion on the Bench may undoubtedly result 
from party considerations; but after all, we have not the creative 
power: we must take man as we find him, and endeavor, by checking 
his evil propensities, and stimulating his good ones, to get all we can 
out of him. It is not the way to begin this process by enacting that 
his best efforts shall be crowned by no reward. 

The seventh rule forbids fees. The execrable system is in full 
force in some of our Courts, and banished from others; and perhaps 
no difference is more strongly marked than that produced by the ab- 
sence or presence of this corrupting mode of judicial remuneration. 
One long shout of satisfaction would rise from the whole Bar, if judi- 
cial fees were abolished, and the benefit would not rest here. Pro- 
fessional fees would follow; and the lawyer, like any other laborer, 
be forced to make his own arrangement with bis client. 
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The cighth rule excludes judicial patronage, and is in general 
force here, with the exception of the Clerks of their own Courts, 
whom it seems proper enough to place in this way under their control. 

The ninth rule forbids any connection between.the judicial and 
political character, and is carricd out among us, 

The tenth rule, which declares the judicial and legislative func- 
tions incompatible, is grossly violated in the Court of Errors. 

The eleventh rule, in regard to the compensation of the Judiciary, 
is almost entirely disregarded among us. A very large portion of 
the expenses of the system is thrown in the shape of fees directly on 
the suitors, thus making a very unequal and unjust system of taxation. 

The twelfih rule provides for Courts of Appeal, and is again en- 
tirely disregarded in our Court of Errors, which is a very bad copy of 
the worst portion of the English law system—the House of Lords, 

The thirteenth, so far as it contemplates the exclusion of party or 
personal influence, is most desirable, und most impracticable. No 
such state of things ever has existed, nor this side of the millenium can 
it exist. Judges will, as a general rule, always be selected from the 
party in power; and as to personal influence, there is no particular 
reason to believe it less potent with Presidents and Governors than, 
on the other side of the water, with the crowned vice-gcrents of 
Heaven. The rule thus far is purely Utopian. 

The fourteenth provides for the publicity of judicial proceedings, 
with the exception of those cases, however, where it is supposed that 
public decency, or the peace of families, requires secrecy. 

It may be well doubted, if any such exceptions should be tolerated 
in this country. Where family is a thing known to the law, it may 
be otherwise. We make, or intend to make, but one set of rules for 
“High Life above Stairs,” and for “High Life below Stairs.” One 
of the very greatest checks of crime is public exposure, and it would be 
no little incentive to evil in the wealthier classes, if they were made 
certain that their delinquencies would be shrouded from the public 
eye, in the recesses of a secret tribunal. The absolute publicity of 
our Argus-Briareus press, with all its inconveniences and mischiefs, 
has great counterbalancing benefits. 

We have thus rapidly run over these rules, laid down by high 
foreign authority, as the test and criterion of a good judiciary. And 
one thing should be borne in mind, that it is far more important 
deeply to impress on our minds the principles which should govern 
the matter, than to attempt to work out any entire and complete sys- 
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tem. What is desirable is, to settle in our minds the principles on 
which the judiciary should be based. That done, their application 
is comparatively an casy matter. 

Which is preferable—the circuit, or the nisi-prius system? Shall 
the Court of last resort possess legislative as well as judicial functions? 
What shall be the tenure of the judicial office—elective, or by ap- 
pointment? Shall the Courts of Law and of Equity be kept distinct, 
or their powers blended in the same tribunal? These questions, and 
questions of this kind, require in each man’s mind clear and distinct 
answers. When that is done, the rest is easy. 

It should also be kept in view that the Convention cannot act upon 
matters of detail. They can organize a judiciary—they cannot cure 
the evils which deform our practice and pleading. These things are 
matters which require reform at once, careful and extensive; and the 
Convention could do nothing better than to organize a Commission 
for the express purpose of making such alterations as the progress of 
the rest of our jurisprudence requires, Our real law has undergone a 
complete modification: our commercial law is based upon reason; but 
we are practising in the nineteenth century, with all the formulas, 
forms, and fuss of the seventeenth. 

Such a commission, in the hands of men conversant with the work- 
ing of the present system—-not too young to be unacquainted with 
all the details of practice, nor too old to be indifferent to the impor- 
tance of change, would, of itself, produce immense good. 





Circuit Court of the United States, Boston, before Mr. Justice Woovnury. 
Devo. AND oTHERS v. Brown. 


[From tue Boston Attas.] 


PATENT FOR SPEEDER, DOUBLE SPEEDER, &C.—COMBINATION— 
PROOF OF UTILITY—SUFFICIENCY OF SPECIFICATION. 


Tis was an action for making and vending the plaintiffs’ patent 
for “Speeder, double Speeder, and Fly Frame, used in roving cotton.” 
The defence was, that the invention was not new. The facts were, 
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that a single row of American flyers, driven by a particular geering, 
was known, and that double rows of open flyers were known. The 
plaintiff borrowed from the latter the idea of two rows, and from the 
former the arrangement of geering, and making some new additions 
to the geering, to adapt it to the two rows, made a double row of 
American flyers. The plaintiff contended that this was a new combi- 
nation—that a new combination, in the sense of the patent law, was 
the combining of new orold machines in such a manner as to pro- 
duce something, which, as a whole, did not previously exist. That 
the true test was, not whether such combination required some in- 
ventive power, but whether it was useful—whether it produced a new 
result, or an old result, in a better or cheaper, or more expeditious 
manner; that,if the arrangement was different, and that difference 
produced useful effects, the arrangement was patentable. That the 
true question for the jury to ascertain was, whether there was any 
one previous machine which was substantially the same as the plain- 
tiffs’, and if not, whether the plaintiffs’ combination was useful. 

The defendants did not deny that they had made machines like 
the plaintiffs’, but contended that the plaintiffs had no title, because 
their patent was too broad; that it was calculated to deceive a plain 
man; that the plaintiffs’ double row was not new; that they were not 
the inventors of the supposed improvement, but that the same was de- 
scribed and communicated to him previously. 


Woopsury, J., instructed the jury that a patent might be taken 
out for a combination of old parts, as in this case; and if the plaintiffs 
had made such invention, it was to be protected. He then stated the 
nature of the combination. He said that the plaintiffs must show 
that the machine was useful, otherwise the patent was not good; that 
it was not necessary that it should be the most profitable, but that if 
it was useful in any respect, it was good, and that the jury were to 
judge of this. He said that they must next consider whether the 
combination was new, or a copy; that it must be substantially new; 
that, to be so, the parts may have been used before; that it was the 
bringing of them together in a new manner, that constituted the in- 
vention; that it was not necessary to have any new power or sub- 
stance, but that it was necessary that it should be a combination ope- 
rating in a new mode or manner; that this constituted the new prin- 
ciple; that, if the new mode was merely changed in equivalents, and 
there was no new result, it was not enough; but that, if there was any 
new mode of operating, then it was new; that it was better to look 
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at great results than to the opinions of witnesses; that, if results were 
different, it argued substantial change in the mode; that the results 
could not be different if the means were the same; that, for the pur- 
pose of arriving at results, it was better to look at facts than opinions; 
that they should inquire, for this purpose, whether the machines had 
been pretty extensively built and used, considering the time, or whe- 
ther they had been tried and thrown away; that, if they had been ex- 
tensively used, and were likely to continue to be, they were to judge 
whether this would happen, if the mode was not new; that if the 
plaintiff, either by accident or labor, had made a new combination, 
which produced useful-results, then this point of the defence was not 
made out; that if the defence was not sustained, they were next to 
inquire as to damages. 

The jury returned a verdict for the plaintiff, and assessed damages 
in the sum of $950. 


C. H. Warren and B. R. Curtis for the plaintiffs; Franxuin 
Dexter and Amzs, of Providence, for the defendant. 





Circuit Court of the United States, Boston, before Mr. Justice Woopsury. 


Hovey v. Henry. 


[From tHE Boston Datty ADVERTISER. ] 


PATENT FOR STRAW CUTTER—COMBINATION—ABANDONMENT— 
PRIOR SALE, 


Tas was an action on the case, brought by William Hovey, of 
Worcester, against Erastus Henry, of Woodstock, Connecticut, 
for an infringement of the plaintiff’s patent for an improvement in 
the “ Straw Cutter.” The patent was dated February 12th, 1844. 
The concluding part or claim of the specification was as follows: 
“T do not claim a cylinder of knives cutting against a solid surface, as 
that has been done before; but what I claim as my invention, and 
desire to secure by letters patent, is the cylinder, having any number 
of arms around it, to which adjustible knives are affixed, constructed 
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and arranged as above described, in combination with the rol/cz against 
which they cut, in the manner and for the purpose herein set forth.” 

Plea, the general issue,-with a notice, in pursuance of the statute, 
of the evidence to be introduced. 

It was admitted in the defence, that the defendant had made and 
sold straw cutters, substantially like that of the plaintiff, with adjusta- 
ble knives. It was contended, however, and evidence was given 
tending to show that the improvement of the plaintiff was not new. 
It appeared that “ Green’s” straw cutter, patented in 1831, contained 
a cylinder of knives, cutting upon a smooth roller; but the knives 
were not adjustible. It also appeared that in the Rag Cutter, the 
knives were adjustible, but that they operated in a differeat manner 
from those of the straw cutter, producing a different cut, and were in 
combination with a firm bar beneath, and not with a smooth roller. 
On this evidence, it was contended for the plaintiff, that his straw 
cutter presented a combination which had been unknown before his 
invention. 

Another ground of defence was, that the plaintiff had sold his in- 
vention more than two years previous to his application for a patent, 
so that the patent was void under the act of March 3d, 1839, sec. 7. 
It was admitted that the application was made December 22d, 1843; 
and evidence was offered tending to show a sale, some time in the 
month of December; but there was no proof of a sale prior to De- 
cember the 3\st. 

The remaining ground of defence was, that the plaintiff had aban- 
doned his invention to the public before his application for a patent; 
and evidence was introduced, showing numerous sales by the plaintiff 
during the two years prior to the application for a patent, and also 
advertisements of the plaintiff’s straw cutter in various newspapers. 
It did not appear that the plaintiff had allowed persons to make the 
machine during these two years without accountability to him. 

The arguments in the case were not finished till after 10 o’clock 
in the evening of Tuesday, Nov. 11th. The next morning, at half 
past 8 o’clock, Mr. Justice Woodbury summed up “to the jury, with 
great clearness and ability on all the questions of fact and law in the 
case. He stated that the claim of the plaintiff was for a new combi- 
nation, and that, in order .o support this, the combination must differ 
substantially and materially from former combinations. The burthen 
of proof was on the defendant to show that the combination was not 
new. ‘To do this, it was not sufficient to show that each part or ele- 
ment of the combination had been known and used before; but that 
all the parts had been known and used in the present combination, 
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and it was not a new invention, if all the parts in a combination had 
been applied to a different object before, and they were now only 
applied to a new object. 

With regard to the defence that the plaintiff had put his invention 
on sale more than two years prior to the application for a patent, 
here the burthen was on the defendant. This was in the nature of a 
statute of limitations, and it was for the defendant to make it out to 
the satisfaction of the jury that there had been such a sale; and he 
must do this in a manner that would justify the jury in taking away 
the property of the plaintiff. An inventor holds a property in his in- 
vention by as good a title as the farmer holds his farm and flock. 
With regard to the abandonment, there must be evidence of a dis- 
tinct character, showing ‘such an intention. The natural presumption 
would be that the person who had invented a machine, would not 


give it to the world. 


The plaintiff did not ask for vindictive damages, but merely such 
as should establish his right. Verdict for the plaintiff, and damages 
assessed at $350. The-effect of the verdict is to establish the plaintiff's 
title to a very valuable patent-right in the straw cutter.” 

O. L. Brinees and Cnarres Sumner for the plaintiff; Cuarces 


T. Russewx for defendant, 





THE NEW CONSTITUTION OF LOUISIANA 


This Constitution having been accepted by the people of Louisiana, we present 
the following sketch of it. Ens. ] 


LeaIsLaTIVE DEPARTMENT. 


The General Assembly sits every two years. Representatives are 
elected for two years, and Senators for four years, one half being 
elected every two years. The number of Representatives is never 
to be greater than 100, nor Jess than 70; and the number of 
Senators is fixed at 32. The per diem of both is four dollars, but 
may be altered. No session is to continue longer than 60 days, and 
all legislation after that period is declared null and void, No cler- 
gyman or public defaulter, is eligible to a seat in either house, No 
person belonging to the army or navy of the United States has the 
right of suffrage; and this occurs in the same section which disfran- 
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chises paupers and convicts, It takes four-fifths of either house to 
dispense with three separate readings of a bill, on three different 
days, with a free discussion each time. Among the imperative duties 
enjoined upon the Assembly, is that of electing a senator of the 
United States on the first Monday after the commencement of the 
session at which he is to be elected. 


ExecutivE DeprarTMENT. 


The Governor and Lieutenant Governor are elected for four years; 
the Governor is ineligible for the next term; and no clergyman is 
eligible at all. The Lieutenant Governor is President of the Senate, 
except when acting as Governor. The pardoning power of the 
Governor is thus qualified— 

Art. 47. The Governor shall have power to grant reprieves for all 
offences against the State, and except in cases of impeachment, shall 
with the consent of the Senate, have power to grant pardons and 
remit fines and forfeitures after conviction. In cases of treason he 
may grant reprieves until the end of the next session of the General 
Assembly, in which the power of pardoning shall be vested. 


His appointing power is as follows:— 

Art. 50. He shall nominate and by and with the advice and con- 
sent of the Senate, appoint all officers whose offices are established 
by this Constitution, and whose appointment is not therein otherwise 
provided for: Provided, however, that the Legislature shall have a 


right to prescribe the mode of appointment to all other officers 
established by law. 


His veto power is qualified like that of the President, requiring the 


bill to be returned within ten days, and to be passed by two-thirds 
of cach house. 7 


Jupicrary DEparTMENT. 


The judicial power is vested in a Supreme Court, in District Courts, 
and in Justices of the Peace. ‘The Supreme Court consists of a Chief 
Justice and three Associates, and exercises only appellate jurisdiction. 
The term of service is eight years. The salary of the Chief Justice 
is $6000, and of the Associates, $5500. 

The District Court consists of a single Judge, appointed for six 
years, with a salary never to be less than $2500. 

All judges are appointed by the Governor with the consent of the 
Senate, and are subject to removal, not only by impeachment, but 





. 
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by the Governor, on the address of three-fourths of the members of 
the General Assembly. 


We very much like, the following provision— 

Art. 70. The Judges of all Courts within this State, shall as often 
as it may be possible so to do, in every definitive judgment, refer to 
the particular law in virtue of which such judgment may be ren- 
dered, and in all cases adduce the reasons on which their judgment 
is founded. 


Justices of the Peace, Sheriffs and Coroners, are elected by the 
people for two years. 


The Attorney General and District Attorneys are appointed by 
the Governor, with the consent of the Senate, for two years. 


Genera Provisions. 
Duelling is a disqualification for office, but it is limited to fighting 
with citizens of Louisiana only, as appears by the following oath pres- 
cribed for all Members of Assembly and officers. 


1(A. B.,) do solemnly swear (or affirm,) that I will faithfully and 
impartially discharge and perform all the duties incumbent on me 
as , according to the best of my abilities and understanding, 
agreeably to the Constitution und laws of the United States, and of 
this State; and I do further solemnly swear (or affirm) that, since 
the adoption of the present Constitution, I, being a citizen of this 
State, have not fought a duel with deadly weapons within this Statc, 
nor out of it, with a citizen of this State, nor have I sent or accepted 
a challenge to fight a duel with deadly weapons with a citizen of this 
State, nor have I acted as second in carrying a challenge, or aided, 
advised or assisted any person thus offending, so help me God. 





The definition of treason, and of the evidence to prove it, is the 
same as in the Constitution of the United States, and would there- 
fore seem to be matter of supererogation. 

To save space, we subjoin several miscellaneous provisions, with- 
out comment. 


Art. 100. The Legislature shall point out the manner in which a 
person coming into the State shall declare his residence, . | 

Art. 101. In all elections by the people the vote shall be by ballot, 
and in all elections by the Senate and tives of Representatives, jointly 
or separately, the votes shall be given viva voce. 

Arr. 103. The laws, public records and the judicial and legislative 
written proceedings of the State shall be promulgated, preserved and 
conducted in the language in which the Constitution of the United 
States is written. 
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Arr. 104. The Secretary of the Senate, and Clerk of the House 
of Representatives shall be conversant with the French and English 
languages, and members may address either House in the French or 


English language. 

Art. 109. No. ex post facto law nor any law impairing the obliga- 
tion of contracts, shall be passed: nor vested rights be divested, unless 
for purposes of public utility, and for adequate compensation previous- 
ly made. 

Arr. 113. The Legislature shall not pledge the faith of the State 
for the payment of any bonds, bills, or other contracts or obligations 
for the benefit or use of any person or persons, corporation, or body 
politic whatever. But the state shall have the right to issue new bonds 
in payment of its out standing obligations or liabilities, whether due 
or not; the said new bonds, however, are not to be issued for a larger 
amount, or at a higher rate of interest, than the original obligations they 
are intended to replace. 


Art. 114. The aggregate amount of debts hereafter contracted by 
the Legislature, shall never exceed the sum of one hundred thousand 
dollars, except in case of war to repel invasions or suppress insurrec- 
tions, unless the same be authorised by law, for some single object or 
work, to be distinctly specified therein: which Jaw shall provide ways 
and means, by taxation, for the payment of rnnning interest during 
the whole time for which said debt shall be contracted, and for the 
full-and punctual discharge at maturity of the capital borrowed; and 
said Jaw shall be irrepealable until principal and interest are fully 
paid and discharged, and shall not be put into execution until after its 
enactment by the first Legislature returned by a general election af- 
ter its passage. 

Arr. 116. No lottery shall be authorised by this State, and the 
buying or selling of lottery tickets within the State is prohibited. 


Art. 117. No divorce shall be granted by the Legislature. 


Art. 118. Every law enacted by the Legislature shall embrace 
but one object and that shall be expressed in the title. 


Art. 119. No law shall be revised or amended by reference to 
its title; but in such case, the act revised, or section amended, shall 
be re-enacted and published at length. 

Art. 120. The Legislature shall never adopt any system or code 
of laws by general rehoeveee to such system or code of laws, but 
in all cases shall specify the several provisions of the laws it 
may enact. 

Art. 121. The State shall not become subscriber to the stock of 
any corporation or joint stock company. 

_ Arr. 122, No corporate body shall be hereafter created, renewed 
or extended, with banking or discounting privileges. 

Art. 124, From and after the month of January, 1890, the Leg- 
islature shall have the power to revoke the charters of all corpo- 
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rations whose charters shal] not have expired previous to that time, 
and no corporations hereafter to be created shall ever endure for a 
longer term than twenty-five years, except those which are political 
or municipal. 
Art. 127. Taxation shall be equal and uniform throughout the 
State. After the year 1846 all property on which taxes may be 
levied in this State, shall be taxed in proportion to its value, to be 
ascertained as directed by law. No one species of property shall be 
taxed higher than another species of property of equal value, on 
which taxes shall be levied; the Legislature shall have power to levy H 
an income tax, and to tax all persons pursuing any occupation, trade f 
or profession. 
Art. 133. There shall be appointed a Superintendent of Public 


Education. who shall hold his office for two years. His duties shall 
be prescribed by law. He shall receive such compensation as the GI 


Legislature may direct. 

Art. 134. The Legislature shall establish free Public Schools 
throughout the State, and shall provide means for their support by 
taxation on property or otherwise. 
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THE CONSTITUTION OF TEXAS. 
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[As Texas will probably very soon be a part of the United States, we present the ae 
following sketch of her Constitution. Ebs.] 


Every free male person, twenty-one years of age, who shall be a 
citizen of the United States, or who is, at the time of the adoption of 
the Texas Constitution by the Congress of the United States, a 
citizen of the Republic of Texas, and shall have resided in the State 
one year next preceding an election, and the last six months within 
the district, county, city or town, in which he offers to vote, (Indians 
not taxed, Africans and descendants of Africans excepted) is to be 
deemed a qualified elector. 

There are to be not less than 19 nor more than 33 Senators, nor 
less than 45 nor more than 90 Representatives. 

The term of office of Members of the House is two years, and the 





sessions of the Legislature are biennial. To be eligible to the ae 
House, one must be a citizen of the United States, or, at the time a: 
of the adoption of the Constitution, a citizen of the Republic of Of 
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Texas and an inhabitant of the State for two years next preceding 
his election, and the last year thereof a citizen of the county, city or 
town for which he shall be chosen, and have attained the age of 


twenty-one years, at the time of his election. 


The term of Senators is four years, and they are to be divided into 


two classes, so that one half may be chosen biennially 


e The addi- 





tional qualification for Senators, is to have been an inhabitant for 





three years, and to be thirty years of age. 


No minister of the Gospel or priest is eligible to the Legislature. 


District Couris, and with the advice of two-thirds o 
commission them for six years. 

The Attorney Gencral is appointed in the same 
holds his commission for two years. 

The Governor is to hold his office for two years and 
eligible for more than four years in any term of six 
other qualifications are like a Senator’s, The salar, 
Governor is to be $2000, and no more. He can holdr 
or commission civil or military. 

No minister of the Gospel is required to perform | 
work on roads, or serve on juries. 

The oath of office is so formed, that in addition to t! 
visions, one must swear that since the adoption of the 
he has not fought a duel within or without the state; 


The Executive is to nominate the judges of sof 


upreme and 
the Senate, 






manner, and 


| shall not be 
years. His 
y of the first 
10 other office 


military duty, 
he usual pro- 


Constitution, 
nor sent or 


accepted a challenge; nor in any way aided or assisted any person 


thus offending. 

And all who shall offend, (by fighting a duel, acceptin 
&c.,) after the adoption of the Constitution, shall b« 
holding any office of trust or profit. 

In all elections by the people the vote is to be by | 
Legislature otherwise direct; in elections by the Sen 
(except of their own officers,) the vote shall be viva voce 


2 a challenge, 
deprived of 





ballot, till the 
te or House, 


No member of Congress or person holding office under the United 
States, or either of them, or a foreign power is eligible |to the Legis- 


lature, or can hold office under the State. 


The laws are to be revised five years after the adoption of the 
Constitution and published; and the same repeated every ten years 


thereafter. 
No lottery can be authorized by the State, and the b 
ling of tickets is prohibited. . 
No divorce can be granted by the Legislature. 


ying and sel- 
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both real and personal of the wife, owned or claimed by her before 
marriage, and that acquired afterwards, by gift, devise or descent, 
shall be her separate property, and laws shall be passed more clearly 
defining the rights of the wife, in relation as well to her separate 
property as that held in common with her husband. Laws shall also 
be passed providing for the registration of the wife’s scparate pro- 
perty. 

The homestead of a family, not to exceed 200 acres in the country, ii 
or $2000 in town or city, shall be exempt from forced sale for debts | 
hereafter contracted; nor shall a husband alienate the same without ’ ; 


his wife’s consent. The Legislature may exempt from taxation $250 By 
worth of family property. =<" i} 

All claims, locations, surveys, grants and titles to land, which are t } 
declared null and void by the Constitution of the Republic of Texas, by 


are and the same shall forever remain null and void. 

No corporate body shall be created, renewed or extended, with 
banking or discounting privileges. 

No private corporation shall be created, unless the bill creating 
it shall be passed by two-thirds of both houses of the Legislature; 
and two-thirds of the Legislature shall have power to revoke and 
repeal all private corporations, by making compensation for the 
franchise. And the State shall not be part owner of the stock or 
property belonging to any corporation. 

The Legislature shall prohibit by law, individuals from issuing bills, 
checks, promissory notes or other paper circulation, as money. 

No debts, exceeding $100,000, shall be contracted by the Legisla- 
ture, except in case of war, &c. 

A portion of article eighth, relating to slaves, is as follows: 

Sec. 1. The Legislature shall have no power to pass laws for the 
emancipation of slaves, without the consent of their owners, nor 
without paying their owners, previous to such emancipation, a full 
equivalent in money for the slaves so emancipated. They shall 
have no power to prevent emigrants to this State from bringing 
with them such persons as are deemed slaves by the laws of any of 
the United States, so long as any person. of the same age or descrip- 
tion shall be continued in slavery by the laws of this State; provided 
that such slave be the bona fide property of such emigrants; provided, ft 
also, that laws shall be passed to prohibit the introduction into this yi 

a 





State of slaves who have committed high crimes in other States 
or territories. ‘They may pass laws to prevent slaves from being 
brought into this State as merchandize only. 
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Sec. 2. In the prosecution of slaves for crimes of aj higher grade 
than petit larceny, the Legislature have no power to |deprive them 
of an impartial trial by a petit jury. 

Article tenth, makes it the duty of the Legislature, to provide for 
the maintenance of public schools. One tenth of the annual revenue 
derived from taxation shall constitute a perpetual fund for this pur- 
pose. No public lands, heretofore or hereafter granted for public 
schools, shall be disposed of, except by lease not exceeding twenty 
years, 





Court of Appeals, Frankfort, Kentucky, February, 1845. 
GRAHAM 2. STRADER & Gorman. 


[REPUBLISHED BY REQUEST, FROM THE KENTUCKY YEOMAN. | 





Liability of Steam Boat Owners for carrying Slaves out of Kentucky, without per- 
mission of their masters. 


This was a writ of Error to the Louisville Chancery Court. The 
facts of the case sufficiently appear in the opinion of the Court, which 
was given by Marsnatt, J. 





Grauam filed his bill in the Louisville Chancery Court, attaching 
the steamboat Pike, and making the owners, Strader & Gorman par- 
ties, under the acts of 1824 and 1828, to recover damages for the 
unauthorized transportation of his three slaves, Reuben, Henry, and 
George, on board said steamboat from Louisville to Cincinnati, 
whence they escaped to Canada. ‘The slaves are described as three 
yellow men between nineteen and twenty-three years of age, well 
trained as dining room servants and as scientific musicians, in which 
capacity they had been in the habit, for some years, of playing to- 
gether on various instruments, at balls and parties, and during the 
watering season were retained by the complainant at the house kept 
by him at the Harrodsburg Springs, to play for the entertainment 
ofhiscompany. ‘The bill alleges and several witnesses state, that 
each of them were worth $1500. -The evidence conduces to prove 
that they were taken on board the Pike at Louisville, about the last 
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of January, 1841, when they had with them, besides their clothes, 
musical instruments and books of the value of about $250; that 
from Cincinnati, te which place they were transported in the boat, 
they escaped to Canada, and that the complainant had expended 
from $700 to $1000 in fruitless efforts to recover them. 

The defendants, in their original answer, besides denying the al- 
legations of the bill, “ charge that said slaves are musicians, and have 
been, (since a long time previous to their alleged escape,), allowed 
by the complainant to travel about as free negroes, and to play at par- 
ties, public and private, and to receive the wages earned by them 
and that they have frequently been allowed to go out of the Common- 
wealth as if they were free.” In an amended or additional answer, 
subsequently filed, they charge that the complainant allowed the slaves 
to go to Louisville to live with Williams, a free man of color, to learn 
music, and afterwards gave them written permission to go to the 
State of Ohio, that they did go and remained there a long time, and 
were sent there by complainant’s direction, to perform service as 
slaves, and that in consequence thereof, they acquired a right to 
freedom, and are free, and were so when the bill was filed and long 
before. 

The defendants seem to have filed an exhibit, though it is not re- 
ferred to as such in any of their pleadings, a paper which is proved 
to have been signed by Graham, the complainant, and is of the fol- 
lowing tenor: “ Harrodsburg, August 30,1837. This is to give lib- 
erty to my boys, Henry and Reuben, to go to Louisville with 
Williams, and to play with him till I may wish to call them home. 
Should Williams find it his interest to take them to Cincinnati, New 
Albany, or to any part of the South, even so far as New Orleans, he 
is at liberty todo so. I receive no compensation for their services 
except that he is to board and clothe them—my object is to have 
them well trained in music. ‘They are young, one 17 and the other 
19 years of age. They are both of good disposition and strictly 
honest, and such is my confidence in them that I have no fear they 
will ever act knowingly wrong, or put me to trouble. They are 
slaves for life, and I paid for them an unusual sum; they have been 
faithful hardworking servants, and I have no fear but that they will 
always be true to their duty, no matter in what situation they may 


be placed. C. Granamu, M. D. 
“P, S. Should they not attend properly to their music or disobey 


Williams, he is not only atliberty, but requested to bring them di- 
rectly home. C. Granam.” 
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It appears that the boys, Henry and Reuben, while under the care 
of Williams, were with him once in Cincinnati, Ohio, once and per- 
haps twice in Madison, Indiana, and two or three times in New 
Albany, Indiana, as musicians, at balls or other entertainments at 
those places. One witness states that George was with them in 
May, 1837, when they were at Cincinnati and Madison; but it is 
denied by the witness, Graham, that George was ever placed with 
Williams by his master; and there is no proof, unless in the fact 
stated by the other witness referred to, that his master had ever per- 
mitted him to go out of the State, or that he had ever been out of 
the State prior to the time of his escape with the others. It was 
proved that none of them had been under the care of Williams, or 
living with him, for about two years prior to their escape, but that 
except during the watering season, when they were required to be 
at home, they were stationed at Lexington, as their head quarters, 
with liberty to go to the neighbouring towns to play as musicians, and 
to give their master what they made beyond their expenses, and that 
they did thus go about to the neighbouring towns, This privilege is 
variously stated by different witnesses, from the conversaiions of the 
complainant, one stating that Dr. Graham had said he had allowed 
them to go where they pleased, others that he had restricted them 
to the towns immediately around Lexington, and had prohibited 
them from going to the towns on the Ohio River. And two wit- 
nesses, residents one of Lexington and the other of Frankfort, say 
they had been requested by the complainant, who went to New 
Orleans in the winter of 1840-41, to have some supervision over 
these slaves. It was stated by the witness, Graham, that it would 
cost $500 to supply their places as musicians at the Harrodsburg 
Springs, for a single season. Upon the hearing, the Chancellor 
being of opinion that the writing of the 30th of August, 1837, 
above set out, was a sufficient license and permission, without limit 
as to time, to authorize any steam boat to take the slaves Henry 
and Reuben on board, and land them at any place, in or out of the 
State, dismissed the complainant’s bill and claim of damages for the 
exportation of those two slaves; and as to the slave George, directed 
a Jury to be empannelled as required by the Sth section of the act of 
1839, (3 Statute Law, 16,) to ascertain such facts as should be submit- 
ted to them. On this enquiry, the pleadings, depositions and exhib- 
its, were read to the Jury, and numerous instructions having been 
asked for by the parties, and given or refused by the Chancellor, a 
verdict was found for the complainant, of $1000 in damages. The 
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motion of each party for a new trial was overruled. And‘a decree 
having been rendered in conformity with the verdict, each party 
sceks its reversal in this Court. Without detailing the various 
opinions to which the parties respectively objected, we shall proceed 
to notice the several questions involved in those objections, as relied 
on in this Court. 

I. And first, it is urged on the part of the Complainant, that the 
Chancellor erred in dismissing the bill as to Henry and Reuben, on 
the ground of the writing above referred to. 

The acts of 1824 and 1828, (Stat. Laws, 259—60,) by their joint 
effect, make the owners, master, &c., and the boat liable, for taking 
out of the limits of this State, any slave, who has not in his posses- 
sion, a record of some Court of the United States; properly exempli- 
fied, proving his right to freedom, unless the owner or master, &c., 
of the boat, shall have the permission of the master of the slave for 
such removal; and not only is the offending party made liable in 
damages to the party aggrieved by such removal, but also, to indict- 
ment, and fine and imprisonment, at the discretion of a jury, and 
the boat itself is made liable to the party aggrieved, to be proceeded 
against by suit in Chancery, and condemned and sold to pay the 
damages. 

Now it seems to us, that unless these statutes, and the protection 
which they intended to give to the owners of slaves in Kentucky, 
are to be frittered away by construction and rendered wholly delu- 
sive, the liability which they impose, cannot, in the absence of record 
evidence of the freedom of the slave remoyed from the State in a 
steam boat, be avoided or evaded, except by.showing the express 
or implied permission of the owner of the slave, that he may be so 
removed at the time. Indeed, the words of the statute seem to 
require that some person connected with the boat should actually 
have the permission when the act is done. And it is only under a 
liberal construction of the statute, not improper perhaps, in a case of 
a private claim for damages, that the liability can be absolutely 
avoided, even by subsequent proof of a general permission given to 
the slave himself, and not exhibited, nor proved to the officers of the 
boat, not to be inferred from facts previously known to them. 

They must have the permission of the master of the slave,for any 
removal of the slave by their boat, from Kentucky to another State, 
or they will be liable for the damages consequent thereon, It surely 
cannot be sufficient for the owners or others connected with the boat 
in which a slave has been thus removed, without any direct license 
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from his master, but merely by his own desire, to show that the 
owner of the slave had repeatedly taken him with him between the 
same points, or that he has allowed a friend or trusty agent so to 
take him, or that he has authorized a person to whom he has hired 
or bailed him to take him with him at his discretion. Even if all 
this had been done in the same boat, it would not authorize a subse- 
quent transportation between the same points, at the mere request of 
the slave, much less if his previous trips had been in another boat, 
and unknown to the persons who should thus receive him at his own 
request. The passing of a slave from Kentucky to Ohio, no matter 
how often, and though with his owner’s consent, can |furnish no 
ground for inferring a license to pass at his own will and |alone, if on 
every occasion he has gone in the charge of a free man having 
authority from his master to control him. | 
Regarding the principles as correct in reference to the subject, 
we cannot concur in the opinion, that the writing of 30th of August, 
1837, signed by Graham, should be regarded as a sufficient authority 
to transport the boys Henry and Reubef, at their own will, from 
Louisville to Cincinnati, or elsewhcre out of the State. [It is not an 
authority to them to pass at their will and pleasure, but an au- 
thority to Williams to take them with him at his disdretion. © It 
was intended for Williams as is evident from its general tenor, and 


especially from the postscript. It was to be the evidence 
est in the two boys, of his right to control them, and of 
take them with him out of the State, without incurring | 
does not appear ever to have been in their possession, | 
perly kept by Williams, who produced it on one occasion 


of his inter- 
his right to 
iability. It 


but was pro- 


as evidence 


of his right to take the boys to Indiana. It is a licens¢ to nobody 
else to take the boys out of the State, and so far it may he said to 
be special; and it is limited in duration, not indeed cs wi to 





years or months, but by reference to the circumstances to which it 
illiams, as 
ey had been 


rd the Pike. 
‘ir transport- 


is made applicable. It ceased to be a license even to | 
soon as the boys were withdrawn from his custody, as th 
for one or two years before they were taken on boa 
And as he was not with them, and had no agency in the 
ation, it could not have been regarded as an authority to the officers 
of the boat, even ifit had been exhibited to them at the time. But 
it is not pretended that it had ever been seen or heard of by any 
one connected with the boat, until long afterwards. | It may be 
assumed that the defendants knew nothing of it, until after they filed 
their first answer, and it was probably then procured from Williams. 
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And as it does not appear that any persons connected with the Pike, 
when these boys were taken on board, had any knowledge of their 
ever having been on the river before, but the contrary is to be in- 
ferred from the depositions of several of them taken in the case, we 
do not perceive that either in the paper referred to, or in connection 
between Williams and the two boys, Henry and Reuben, or in any- 
thing which occurred under it, in pursuance of the authority con- 
ferred by Graham, the defendants or their agents in the navigation 
of the boat, had any license or permission from him to take the two 
slaves from Louisville to Cincinnati. 

It may be proper to say further, with regard to this paper of 
August, 1837, that although it bears evidence of the great confidence 
which Graham had in the two slaves therein named, yet as the ex- 
pression of that confidence should be understood in reference to the 
control and license given him, it cannot be made the basis of infer- 
ring a larger license or control in Williams than is expressed, much 
less for inferring a license to the slaves themselves, or to another in 
regard to them, which is not expressed nor apparently contemplated. 
The conjecture, that while that confidence continued, he would, if 
asked, have permitted the slaves to go to Cincinnati without a 
master, could not have been regarded as a permission for them to 
go, if or when they chose; and the confidence expressed in August 
1837, may not have been felt in January, 1841. Besides this was 
no proclamation to the public, of his confidence in the slaves, but 
an expression in a private paper, of that confidence which justified 
its provisions. And the expression of it might have been intended 
as a means of securing that obedience and fidelity which is assumed 
to exist. Without carrying the argument further, we are of opinion, 
that this writing on its face, furnishes no authority for the transport- 
ation of Henry and Reuben, in the winter of 1841, and no ground 
for dismissing the bill as to them. ) 

Il. It is contended, however, that the bill was properly dismissed 
as to them, under the authority contained in the writing referred to, 
and therefore with the consent of their owner, the slaves, Henry and 
Reuben were taken into the free States North West of the Ohio, 
where, by the ordinance of Congress, for the government of the 
North Western Territory, embracing those States, slavéry was pro- 
hibited, for the purpose of working, and did there work as slaves, 
for wages received by Williams or themselves, and that they thereby 
became free before the transportation complained of, and conse- 
quently, that the complainant has no right to complain of that act, 
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or to recover damages therefor. It is, on the other hand, urged as 
a sufficient answer to this argument, that the defendants cannot 
assert a right to freedom in Henry and Reuben, under the laws of 
Ohio and Indiana, which they did not themselves assert, and thus 
try the question of their freedom in this collateral wal. But if 
Henry and Reuben, after being taken by Williams to Qhio or In- 
diana, for the purpose of performing with him as musi¢ians fora 
reward to be paid to him or them, and after a sojourn there of a 
few hours spent in that employment and instruction or amusement, 
chose to return with him; and then had asserted before the tribunals 
of this State a right to freedom under the ordinance referred to, or 
any other laws of Ohio or Indiana, we are far from admitting that 
they could have been pronounced to be free on any such ground. 

With regard to any particular laws which may have becn passed 
on this subject by either of the States referred to, we have|no judicial 
knowledge: nor has it been asserted in argument that there are any 
such bearings upon the immediate subject. No question, therefore, 
arises as to the operation of such laws, or as to the power of enact- 
ing them. 

We know that the ordinance referred to declares, * that there 
shall be neither slavery, nor involuntary servitude in the|said Terri- 
tory,” &c., and that the States which have been formed in that 
Territory reject slavery as an institution. But while it may be ad- 
mitted, that in consequence of this principle, no citizen or inhabi- 
tant of one of those States can hold another person as a slave in that 
State, it does not follow, and we do not admit that th¢ citizen of 
another State, whose laws recognize and establish this|species of 
property, loses instantaneously and for ever, by the mee force of 
this general principle, all dominion and right of property in his 
slave, whom he has taken with him in travelling throtgh one of 
those states, or in a temporary and momentary sojourn 
ular purpose of business or pleasure, so that upon the voluntary 
and immediate return of both into their own State, the pre-existing 
relation of master and slave must, in view of their own laws, be 
regarded as at an end. 

In the case of Rankin v. Lydia, (2 A. K. Marshall, 467.) it was de- 
cided by this Court, that a master removing with his slaye from this 
State to Indiana, then a Territory, with the intention of residing there, 
and having become actually a resident there, and madp a registry 
under the laws of the Territory, of Lydia, whom he had taken as a 
slave from Kentucky, lost thereby his dominion as a master and 
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owner over her, and could not resume or recreate it by bringing or 
selling her back to Kentucky. But in the same case it is satisfac- 
torily shown by the Court, that the ordinance was intended to apply 
to the inhabitants of the North Western Territory, and not to mere 
travellers or temporary sojourners. And although the principle de- 
clared in the ordinance has been since adopted into the Constitution 
of the States which have been formed in the Territory for whose 
government it was intended, we do not admit that as a declaration, 
either of the ordinance or of the Constitutions of those States, it 
can by its own mere force, produce the effect contended for. 

If it were conceded that in consequence of the establishment of 
this principle in any State, the laws-of that State may not only refuse 
their aid to a master, voluntarily bringing his slave within its Ter- 
ritory, even for a temporary purpose, to enforce his claim of domin- 
ion while there, but may aid the slave in resisting that claim, and 
thus enable him, if he will, to remain there as a free man; and this 
seems to be giving to the principle its fullest effect; still it does not fol- 
low that the master, in thus subjecting himself to this temporary sus- 
pension of the legal right of enforcing his dominion, would incur any- 
thing more than the hazard of losing it for ever. He certainly is not 
to be understood as renouncing it, when he takes the slave with him 
as a slave, with the intention of bringing him back immediately as 
such. And if the slave, witHout resorting to such means of resistance 
as the laws of the foreign State may have offered, acknowledges his 
subjection while there, and returns with his master in a state of servi- 
tude, we perceive no principle which would afterwards entitle him to 
claim his freedom in the domestic forum, on the ground that he 
might have asserted it in the foreign State, and could not have been 
compelled to return. Both master and Slave, having gone from 
their own country, not with a view of becoming domiciled in 
another, but fora merely transient purpose, and having in accordance 
with their intention, returned without any visible change in their re- 
lations, their relative condition under their own laws, will remain the 
same as if they had never gone. What effect should be given here 
to the sentence of a foreign tribunal which, disregarding our laws 
upon this subject, should, on the ground that slavery is inconsistent 
with its own laws, wrest the slave from his master while on a tem- 
porary visit in another State, and whether if the slave should after- 
wards return as a free man, he would, by our laws, be held subject 
to his former condition, need not be considered. Whatever in such 


a case, might be the law of comity, or of humanity, or of individual 
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right, it seems to us that it would be placing our laws _ policy in 
subordination to those of a foreign State, if we were to say that one 
of our citizens had lost his right of property in a slave, which is 
valid here, by the mere force of a declaratory law of a foreign 
State, that there shall be no slavery within its territory: when he 
has entered that territory with his slave, not with a view of attach- 
ing himself to it, of subjecting himself to its laws, or of/ renouncing 
the benefit and protection of his own but for a merely temporary and 
legitimate purpose. If our Jawon thesubject might mect with so little 
respect in a foreign State, as not to be allowed to preseive this right 
of property in our citizen, when the foreign tribunal is appealed to, 
surely it would be carrying the principle of comity to a most unwar- 
rantable length, to deprive him of his property here, when he has 
brought it back without any appeal having been made to the foreign 
law while the subject was within its territorial jurisdiction. In fa- 
vor of aconcession which we can but regard as in some degree de- 
rogatory to our laws, as well as to the rights of our citizens, we have 
been referred to no authority. But on the contrary, we find that 
the principle which we have asserted, that a slave returning volun- 
tarily with his master from a free State, is still a are by the laws 
of his own country, is sustained by the opinion of eminent jurists, 
even among those who have maintained that by an appeal to the 
foreign law while within its jurisdiction, the slave may obtain the 
benefit of the constitutional principle which prohibits the existence 
of slavery. Judge Story, in his Commentary upon the Conflict of 
Laws, after intimating in the 95th section, that im the free states of 
America as in England, a slave coming within the territory (except 
as a fugitive,) becomes free, goes on in the S6th section to say that, 
“it is a very different question how far the original state of slavery 
might re-attach upon the party, if he should return to the country, 
by whose laws he was declared to be, and was held asja slave and 
quotes the opinion of Lord Stowell, (in the case of the slave Grace, 2 
Hagg. Adm. Rep. 94, 114,) that upon such a return of the slave to his 
original domicil, the state of slavery would re-attach upon him. 
Ina note to the same section is published at large the opinion of Chief 
Justice Shaw, in the case of the Commonwealth of Massachusetts vs. 
Aves, [1836,] in which case it was determined that a slave taken tem- 
porarily to Massachusetts with the master, was entitled to the ordI- 
nary remedies of the law for freeing him from restraint; and the 
learned Judge, after stating the question now before us, as one not 
necessary to be decided in that case, intimates his own opinion very 
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clearly, by saying: “From the principle above stated, on which a 
slave brought here becomes free, to-wit: that he becomes entitled to 
the protection of our laws, and there is no law to warrant his arrest 
and removal, it would seem to follow, as a necessary conclusion, 
that if the slave waives the protection of these laws, and returns 
to the State where he is held as a slave, his condition is not chang- 
ed.” 

Some stress seems to be laid on the fact that Henry and Reuben 
performed services while in Ohio and Indiana, for which wages were 
paid, and that they went there for that purpose, with the consent 
of their owner. But-if all this be conceded, we do not see how it 
can affect the question. Williams was, at the time, t':eir master. 
They went with him and under his authority and performed the 
services under his authority for him. And it is to be presumed that the 
wages were paid to him, or if to them only by his directions and in 
such portions as he chose. But this we deem immaterial. They 
were still sojourners for a transient purpose, not inhabitants or resi- 
dents, and voluntarily returned with Williams. They were not even 
hired out by him to inhabitants. Ifa master may take his slave into 
one of these States, he may surely receive and direct his services 
while voluntarily rendered: his charging and receiving pay for 
those services when directed to the benefit or amusement of others, 
is itself an assertion of right and dominion over them, which cannot 
operate either as a renunciation or a forfeiture, and as he might in this 
State, give or allow them part of what was earned, without affect- 
ing his right of dominion over them, he might doit there. We can- 
not concede, therefore, that Henry and Reuben became free by rea- 
son of any of the facts referred to. And the same reasoning and 
conclusion will be applicable to the case of George, if, as is conten- 
ded, he can under the evidence, be brought within the same or sim- 
ilar conditions. 

III. Being of opinion that the writing of August, 1837, furnishes 
no ground for discriminating between the complainant’s claim for 
the transportation of Henry and Reuben, and for the transportation 
of George, we proceed to enquire how far his claim and right of 
suit upon the statutes should be affected by his conduct after the two 
slaves were withdrawn from the control of Williams, in allowing 
them to remain for a considerable portion of each year, in Lexington , 
without a master, with liberty to hire out their services as musicians 
there and in the neighboring towns, and thus at their own will to 
travel about the country, and as one witness states, to go where they 
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pleased. First, then, it seems to us that there being no instance in 
which the slaves, after the connection with Williams had ceased, 
had gone out of the State, or had even gone upon the river ina 
steamboat, and the terms of the license given to them while station- 
edat Lexington, not being such upon fair construction, as to author- 
ize them to go out of the State, and especially not allowing them to 
go to a free State, and moreover, there being no pretence that the 
persons connected with the steamboat Pike in the winter of 1840-41, 
had any knowledge of the license given, or the liberties taken under 
it, we think this license and the practice under it, neither constitut- 
ed nor proved a permission to take the slaves from Louisville to 
Cincinnati, and therefore, cannot protect the defendants from the 
liability fixed upon them by the statute, for the unlawful act of re- 
moving them without the permission of theirmaster. And second- 
ly; although the conduct of the plaintiff in regard to these slaves, 
was contrary to thelawsand policy of the State, and furnished an evil 
example which was calculated to withdraw other slaves from their 
duties, and to create in them a desire for similar indulgences, yet 
these considerations do not, as we think, affect the question wheth- 
er the law was not also violated in taking these slaves from Louis 
ville to Cincinnati, without permission, nor justify the act if done; 
nor does the violation of one law by the complainant preclude him 
from claiming damages for the violation of another law by the de- 
fendants, so far as he has been injured thereby. 

IV. Assuming then, that these slaves were taken from Louisville 
to Cincinnati, on the steamboat Pike, belonging to the defendants, 
without the permission of their master, the complainant has a right 
to maintain this suit for the recovery of damages, and the only re- 
maining question is as to the criterion of damages, and the consid- 
erations which may properly enter into their assessment. If the 
slaves are hopelessly and irrecoverably lost, their fair value deduct- 
ing that chance, constitutes the great item of damage or loss sus- 
tained by the complainant. But how, in the absence pf the slaves, 
is this fair value to be estimated? If they were present, it might be 
ascertained by putting them to sale among persons acquainted with 
their qualities, their capacities and their characters: and their value 
would be the price which they would command amongjsuch persons. 
In their absence their value cannot be ascertained by so precise a 





test, but in making the estimate the jury should, undoubtedly, take 
into consideration the same circumstances which might be rationally 
Supposed to affect their value in the mind of purchasers, they should 
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give to each of these considerations, and also to the opinion of wit- 
nesses having the requisite knowledge, such weight as in their judg- 
ment it is entitled to have. They had a right therefore, to take 
into consideration their qualities as musicians, which they were 
precluded from doing with regard to George, by the instructions 
of the Chancellor. For the same reasons they had a right to con- 
sider the appearance, and manners, and address of these slaves, their 
acquirements in literature as well as in music, their habits of subor- 
dination or of independence, the liberties which had been allowed 
to them, and the effect of all these circumstances, not only upon the 
value of their services but also in generating a restlessness under 
restraint, and a desire of freedom in affording facilities and op- 
portunities of escape, even if they had not been taken on board 
the Pike: and they had a right to determine how far any of these 
considerations should operate to enhance or diminish the fair value 
of the slaves as such. The Chancellor, therefore, erred to the 
prejudice of the defendants in withholding these considerations 
from the jury as proper comments for their estimate of the damages 
recoverable for the asportation of George. But the jury should re- 
gard the circumstances referred to as they existed before the slaves 
were taken on board of the Pike, and as they then affected their 
value as slaves. 

With regard to the books and musical instruments which the slaves 
had in their possession, they were probably the proceeds of their own 
earnings, which had been allowed to them, and may not have been 
intended to be claimed from them by their master; they may be 
considered, however, as a part of their acquirements as musicians, 
essential to them in that profession, and should, in that view, be in- 
cluded in the estimate of their personal value as musicians. 

Upon the subject of the expenses incurred in the unsuccessful 
attempts to recover the slaves, we have had some difficulty. But as 
in case they had proved successful, the reasonable expenses of the 
recovery would certainly have constituted damages occasioned by 
the unlawful act of the defendants or their agents, and would have 
been recoverable as such; so we think, that although the effort has 
failed, yet, if it was prudently made, that is, if the prospect of success 
authorized the attempt, of which the jury should judge, the complain- 
ant should be entitled to recover damages to the extent of the reason- 
able expenses incurred on that account. And although after ascer- 
taining where the slaves were, it should be deemed useless, and there- 
fore imprudent to have incurred any further expenses for their re- 
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covery, still he should be entitled to the expense reasonably incurred 
in ascertaining their condition and the probabilities of recovering 
them. Upon the subject of these expenses, which seem to have been 
excluded altogether by the instructions of the Chancellor, he erred» 
to the prejudice of the complainant. The deposition of Armstrong, 
the master of the boat, not having been objected to, should not have 
been rejected. 

Wherefore the Decree is reversed, and the Cause is remanded for 
further proceedings and enquiry as to all three of the slaves, on prin- 
ciples consistent with this opinion, and for decree thereon: and it 





which in enhancing or diminishing the damages cannot be ascer- 
tained, each party should pay their own costs on the Writ of Error 
prosecuted by the defendants, who have stated in their principal 
complaint, that the bill was not dismissed as to George. | But on the 
Writ of Error prosecuted by complainant, founded mainly upon the 
erroneous dismissal of the bill as to Henry and Reuben, he is entitled 


to his costs in this Court. 


Hartan and Crappock and Roserrtson, for Graham; Duncan, for 
Strader, &c. 





Superior Court of Cincinnati, October Term, 1845. 


Boyct, owner of the Steam Boat Joun O’F auton, vs. The Steam Boat 
_ Empress, 


[ReroRTED BY THE EDITORS, FROM THE NOTES OF THE JUDGE. | 
Held, that, under the Statute authorizing proceedings against steam boats by name, 


for injuries, or causes of action arising ex delicto, where the owners would be liable 
at Common Law, the party injured may sue the owners, or the boat, at his 


election. 
For such causes of action, the boat is held from the date of the seizure, to answer 


for the damages; the plaintiff may recover, until legally discharged: the Statute 
gives no other lien; it is merely a right to maintain a suit in rem to enforce pay- 
ment of the damages arising from the injury. 

This remedy for such causes of action is not confined to injuries done within the 
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State; but the boat must be one navigating the waters within, or bordering upon 
the State. 

A boat which ordinarily navigates a river bordering upon the State, comes within 
the Statute. 

In cases of collision, the question is, whether proper measures of precaution were 
taken to avoid the collision. 

Reasonable precautions are required. 

Custom of the river and usage of navigation, define these measures of precaution. 

Parties navigating are bound by the custom of the river. 

Until settled by adjudication, or so established as to become a part of the law, with- 
out proof, the custom or usage is a matter to be proved, and its existence a ques- 
tion for the jury. 

Plaintiff must show ordinary care on his part as well as negligence or misconduct 
on the part of the defendant. 

If the collision is a pure accident; or if the fault is wholly with the plaintiff; or if 
plaintiff and defendant are equally in fault, plaintiff cannot recover. 

There may be faults to a certain extent on both sides, and yet the plaintiff entitled 
to recover. 

If the plaintiffs fault substantially contributed to the occurrence of the jnjury, 
not to its amount, but directly to the occurrence of it, he cannot recover. 

If the collision arose from the negligence or misconduct of the defendant, inde- 
pendent of the fault of the plaintiff, the plaintiff can recover. 


Tuts was an action on the case brought by the plaintiff, as owner 
of the steamer John O'Fallon, against the steam boat, Empress, 
under the provisions of the Statute of Ohio, authorizing proceedings, 
in certain cases, against steam boats and other water craft by name, 
to recover damages for destroying the steamer John O’Fallon, by 
collision, on the night of the 6th Jannary, 1845, in the Mississippi 
river. The damages were laid at $20,000. Plea, Not Guilty. 

The plaintiff offered to read sundry depositions, to prove that the 
plaintiff was the owner of the Boat John O'Fallon ; that this boat 
and the Empress were steam boats, ordinarily navigating the waters 
bordering upon this state; that the O’Fallon was descending, and 
the Empress ascending the river; that by the carelessness and negli- 
gence of those in charge of the Empress, a collision occurred be- 
tween these boats, near Point Chicot, in the Mississippi river, by which 
the O’Fallon was totally lost. 

Mr. Fox objected. This action is against the boat by name, 
brought under the provisions of the Statute. The plaintiff is a non- 
resident of the State. A boat cannot be seized here under that 
Statute for an injury done out of the State. This remedy applies 
only for injuries done while navigating the waters within or bordering 
upon the State, and cannot be resorted to for injuries committed on 
the Mississippi river, without the territorial jurisdiction of the State. 


Patong a iawn 





nN NAME ge eich 














176 Boyce v. Steam Boat Empress. 


This objection, as well as the construction generally of the Statute, 
was argued by Mr. Fox, for the defendant, and Mr. Waker and 
Mr. Corwing, for the plaintiff. 

Corrin J: Without intimating any opinion upon any of the various, 
and certainly difficult questions which have been discussed, except 
so far as is necessary to determine the question now presented; J shall, 
for the present, hold, that, for injuries, or causes of action, arising 
ex delicto, where the owners would, at Common Law, be liable, the 
statute gives a right of action against the owners of the boat, or the 
boat itself by name, at the election of the party injured. It gives.a 
right to maintain a suit zn rem to enforce payment of the damages 
arising from the collision. 

For such causes of action the Statute merely provides the remedy. 
When the boat is attached, from the date of the seizure she is held to 
answer for the amount which the plaintiff may recover, and, from 
that time, the plaintiff has a lien, in one sense of the word, upon her, 
for the amount of his judgment, until she is legally discharged. Un- 
til then, she is in custodia legis. For these causes of action the party 
injured has no other lien upon the boat. 

This remedy for these causes of action arising ex delicto is not con- 
fined to injuries done within the State; but the boat to be liable to be 
seized, must be a steam boat navigating the waters within or border- 
ing upon the State; this is a class or description of property, which 
the Statute authorizes the party injured to sue, instead of the owners. 
A steam boat which ordinarily navigates a river bordering upon the 
State, comes within the class of property described in the Statute. 

The plaintiff will proceed with his testimony. 

The parties then proceeded with their testimony; it was volumi- 
nous and contradictory. The object being to report the legal points 
held by the Court, the testimony is omitted. 


The Cause was argued to the Jury by Messrs Spencer and Wat- 
KER, for the plaintiff; and Messrs Lincoxn and Fox for the defendant. 


The counsel during the argument, referred to the following 
authorities in reference to the law applicable to the case, 38 E. C. 
L. 254, 255, 252, 245; 1 West. L. J. 28, and authorities there cited; 
Story on Bailments, 385; 14 E. C. L. 429; 24 E. C.L. 365, 391; 
25 E. C. L. 262; 6 L. Rep. 117; 2 Pickg. 621; 12 do. 177; 21 do. 
255, 22; E. C. L. 280; 1 Cowen 78; 1 M. & M. 169; 1 Howard, 28; 
19 Wend. 399. 
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The plaintiff asked the Court to charge the Jury, that, when dan- 
ger became imminent, it is as much the duty of the ascending boat, 
to stop, as for the descending boat, and that if her neglect to stop 
in season, was the immediate and substantial cause of the loss of the 
O’Fallon, the verdict must be for the plaintiff. 

The defendant asked the Court to charge,— 

1. That if ordinary prudent navigators of a descending boat at 
that stage of the river, and in that portion of the river would have 
laid up above that place in the river, until day light, and the plain- 
tiff neglected to lay up, but run, contrary to prudence, and the run- 
ning at night contributed to the loss, the plaintiff cannot recover. 

2. If the plaintiff’s boat, by neglecting to continue to float, by 
starting a-head after the danger became imminent, contributed to the 
loss, the plaintiff cannot recover. 

Corrin, Judge, in his charge to the jury, said that in all these 
cases of collision, the question is, whether proper measures of precau- 
tion were taken to avoid the collision. Every boat navigating the 
river is bound to make use of all reasonable precautions to avoid 
injuring others. ‘These measures of precaution depend, in a great 
degree, upon the custom of the river and usage of navigation, as 
connected with steamboats. This custom or usage, when shown to 
exist, becomes binding upon those who navigate the river. 

To ascertain the custom of the river—the usage of navigation—how 
and in what part of the river the ascending or descending boat 
should ran—what, are the usual and customary precautions which 
boats are bound to take to avoid those collisions, the jury will look ) 
to the testimony. They will look to the transaction, and the con- ke 
duct of the parties in reference to the custom and usage of navi- i 
gation. 

Each party when navigating the river has a right to, and should act i 
upon the presumption that the other party will observe the usage ie 
of navigation and the custom of the river. hy 

The plaintiffsays that the steamer Empress, through the careless- . a 
ness, unskillfulness, and improper conduct of those in charge of her, ri 
ran down the steamer O’Fallon. This the defendant denies. This ¢ 
is the issue, and the plaintiff has the affirmative. _ 

He must show ordinary care and diligence on the part of the 
O'Fallon, and negligence or misconduct on the part of the Em- 
press. There was a collision. How did it happen? If it was a 
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pure accident, the plaintiff cannot recover. If the fault was wholly 
with the O’Fallon, the plaintiff cannot recover. 

If a boat should disregard the custom of the river and the usage 
of navigation, and another boat, in consequeuce of that disregard, 
come in collision with her, using reasonable efforts to avoid the 
collision, as soon as the danger should be discovered, the boat so 
disregarding the custom and usage, must suffer the consequences, 
because it was her fault. 

If both wére egually in fault, the plaintiff cannot recover. 

But there may be faults to a certain extent on both sides, and yet 
the plaintiff entitled to recover. Because a boat is in some degree 
in fault, it does not authorize carelessness or negligence on the 
other: she should, as soon as the condition or position of the ap- 
proaching boat is discovered, use such reasonable efforts as the cir- 
cumstances will admit, to avoid the collision. This fault upon the 
part of the plaintiff, must be only to a certain extent; for if the 
fault substantially contributed to the occurrence of the injury, not 
to its amount, but directly to the occurrence of it, he cannot re- 
cover. 

If a boat were out of her place, and damaged by collision, or 
neglected an ordinary and proper measure of prevention, to enable 
her owners to recover, it would require proof on their part to show 
that the collision was not owing to her fault or neglect, but arose 
from the carelessness or negligence of the other boat. If it appeared 
that the fault of the plaintiff did not substantially contribute to the 
collision; did not directly tend to the injury; that with reasonable 
effort the defendant might have avoided the collision, and did not; 
that the collision arose from the negligence or misconduct of the 
defendent, independent of the fault of the plaintiff, then the plain- 
tiff would be entitled to recover. If, however, this fault of the 
plaintiff substantially contributed to the occurrence; directly tended 
to produce the injury, the plaintiff could not recover. 

If a collision occur where one boat has disregarded the custom, or 
usage of the river, and the other might with reasonable effort have 
avoided it, and the boat which might have so avoided it is damaged, 
she cannot recover against the other boat, because she did not use 
ordinary care and diligence. 

To apply these principles to this case, the jury must look to the 
proof. To know whether the plaintiff used ordinary care and dili- 
gence—whether the collision arose from the carelessness or negli- 
gence of the Empress—or whether it arose from the fault of the 
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O’Fallon, you must examine the testimony. You must know how 
these boats were navigating the river before the collision—how and 
where, by the custom and usage of the river, they were bound to 
run—how to navigate—where, according to the custom, each boat 
had a right to believe the other was running, and would run—what 
precautionary measures each was bound to take as they approached 
each other—-what they each had a right to expect from the known 
usage of the river, the other would do—what they did severally do. 

If you can satisfactorily learn these things, you will be enabled to 
determine whose fault caused the collision. 

In answer to instractions asked by the plaintiff and defendant to 
the jury, the Judge said that he had already instructed the jury, that 
the parties were bound by the custom of the river and the usage of 
navigation, when that custom or usage was shown to exist; that the 
custom or usage, until settled by solemn adjudications, or so estab- 
lished as to leave no doubt of its existence, so as to become a part of 
the law without proof, was a matter to be proved, and the existence 
of the custom or usage was a question for the jury. The parties 
had offered testimony upon the rules of river navigation. By refer- 
ence to the proof, he thought the jury would learn, that, as a general 
rule, in case where collision was to be apprehended, it was the duty 
of the descending boat to stop her engine, and float, leaving the 
ascending boat to do the “dodging;” that the ascending boat was 
expected to do the manceuvring, but where that could not be safely 
done, and the danger became imminent, it was also the duty of the 
ascending boat to stop her engine; that applying this rule to this case, 
if the position of the Empress was such as to require her to stop her 
engine, and if her neglect to stop in season was the immediate and 
substantial cause of the collision, without the fault of the O’Fallon 
contributing directly and substantially to the same, the plaintiff was 
entitled to recover. 

That if the O’Fallon neglected to continue to float, but started her 
engine ahead after the danger of collision became imminent, and 
that substantially contributed to the occurrence of the injury, the 
plaintiff could not recover. 

That if at that stage of water and in that part of the river, by 
the custom and usage of navigation, the O’Fallon should have 
rounded to and laid up above the place of collision until daylight, 
and she neglected to do so, and the running at night substantially 
and directly contributed to the occurrence of the injury, the plaintiff 
could not recover. 
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The plaintiff says, his fault, if any, did not substantially and di- 
rectly contribute to the collision; that he used ordinary care and 
skill; that the collision arose from the negligence or misconduct of 
the Empress. All this is denied by the defendant. Your verdict 
must determine it. If you find for the plaintiff, he is entitled to 
damages to the extent of the injury occasioned by the negligence of 
the defendant. 

Verdict for defendant. 

The plaintiff afterwards moved for a new trial, which was over- 
ruled by the Court, and judgment entered upon the verdict. 





JUDICIAL SALARIES. 


[The following Tabular Statement of Judicial Salaries in the different States, may 
be convenient for reference. If there be errors, they are owing tu recent changes, 
of which we could not inform ourselves. 


Maine, Supreme Court, $1800 
District Court, | 1200 
New Hampshire, Superior Court, (C. J. $1400) 1200 
Circuit Court, 1200 
Vermont, Supreme Court,. 1375 
Common Pleas, held by Supreme Judges. 
Massachusetts, Supreme Court, (C. J. $3500,) 3000 
Common Pleas, (C.J. 1800.) 1700 
Rhode Island, Supreme Court, (C. J. $650.) 550 
Common Pleas, held by Supreme Judges. 
Connecticut, Supreme Court, (C. J. $1300,) 1250 
Superior Court, held by Supreme Judges. 
New York, Supreme Court, 3000 
Circuit Court, 1600 





Chancellor, | 3000 











New York, 


New Jersey, 


Pennsylvania, 


Delaware, 


Maryland, 


Virginia, 


North Carolina, 


South Carolina, 


Georgia, 


Alabama, 


Mississippi, 


Louisiana, 


Judicial Salaries. 


Vice Chancellor 
Superior Court of New York City. 


Superior Court, (C. J.«§1500,) 


Circuit Court, held by Supreme Judges. 


Chancellor, 


Supreme Court, (C. J. $3667,) 
Common Pleas, 


Special District Courts, 
Philadelphia Common Pleas, 


Superior Court 
Chancellor, 


Court of Appeals, (C. J. $2500.) 
Chancellor, 
Baltimore City Court, (C. J. $2400,) 


Court of Appeals, (C.J. 2750,) 
General Court, 


Richmond District, 


Supreme Court, . 
Circuit Court, 


Gencral Sessions, 
Chancellors, 


Circuit Court, 
Oyer and Terminer, of Savannah, 
Ditto of Augusta, 


Supreme Court, 
Chancellors, 
Circuit Court, from $1500, to 


High Court of Errors, 
Superior Court of Chancery, 
District Court of Chancery, 
Circuit Court, 


Supreme Court, (C. J. 6000,) 


181 


2500 
1400 


1800 
2400 


2000 
2600 
1200 
1100 
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Louisiana, 


Arkansas, 


Tennessee, 


Kentucky, 


Ohio, 


Michigan, 


Indiana, 


Illinois, 


Missouri, 


Florida, 


Judicial Salaries. 


District Court, 

Ditto of New Orleans, 
Commercial Court of ditto, 
Criminal Court of ditto, 


Supreme Court, 
Circuit Court, 


Supreme Court, 
Circuit Court, 
Chancellors, 


Court of Appeals, 

General Court, 

Circuit Court, 

Ditto of Louisville, 
Louisville Chancery Court, 


Supreme Court, (Act of 1844), 


Common Pleas, 
Superior Court of Cincinnati, 


Supreme Court (C. J. $1600), 


Circuit Court, held by Supreme Judges. 


Chancellor, 


Supreme Court, 
Circuit, 





Supreme Court, 
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Circuit Court of the United States for the District of Columbia. 
December Term, 1845. 


Tue Unrrep Srares v. Exuorr. 


[From THE Nationa INTELLIGENCER. | 
PRESENTMENT—ITS EFFECT WHEN IN FAVOR OF THE PRISONER. 


Per Curiam. The Grand Jury of this County, charged at the 
present term to inquire into all offences against the peace and govern- 
ment of the United States, on the 10th instant returned the follow- 
ing presentment: 


“The jurors of the United States, for the County aforesaid, do 
upon their oaths present William R. Elliott for causing the death of 
W. Z. Kendall, by shooting him with a pistol in self-defence, when 
he was attacked by and was retreating from the said Kendall on or 
about the 23d day of August, 1845.” 


The defendant has been confined in the jail of the County since 
the commission of the homicide—viz. from the 23d of August last— 
and now, the 13th day of December, 1845, a motion is made by his 
counsel, P. R. Frenpatn and Watrer Jones, Esquires, for his dis- 
charge, on the ground that this presentment is equivalent to the find- 
ing of “ not found,” “ not a true bill,” on an indictment for murder or 
manslaughter. 

A presentment is, strictly speaking, the notice taken by a Grand 
Jury of any offence, from their own knowledge or observation, with- 
out any bill of indictment laid before them at the instance of the 
King, upon which the officer of the Court must afterwards frame an 
indictment. 4 Black. Com. 301; 1 Chit. Crim. Law, 163. 

The act of Maryland, passed Nov. 3, 1722, chap. 4, provides, 
that from and after the publication hereof, no Attorney General, or 
Clerk of the Peace, or of indictments, shall exhibit any bill or bills of 
indictment to any Grand Jury against any person whatsoever, with- 
out an express order from the Governor and Council, or from the 
Court where the prosecution is to be, or some one of the Justices of 
the Court, or unless the offender be bound over to such Court, or that 
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the Grand Jury find or make a presentment of the offence of their 
own knowledge, upon penalty of paying the party grieved all the 
damages and charges that shall be occasioned by such prosecution; 
any law, statute, usage, or custom, to the contrary notwithstanding. 

Under this law, a practice has grown up to precede indictments by 
presentment. This I understand to be the uniform practice at this 
day, and it has been followed in this instance, the witnesses having 
been summoned by the District Attorney, at the request of the de- 
fendant’s counsel, so that the investigation might be made without 
delay by the Grand Jury, he having no further ox otherwise inter- 
fered. | 

The inquiry is, first, whether a presentment acquitting the accused 
is equivalent to a finding to the same effect on an indictment; and, 
second, if so, does this presentment amount to an acquittal i in law, or 
have the Grand Jury, on their responsibility, as the most important and 
the exclusive originators of judicial criminal proceedings, presented 
such facts as show that in their judgment no offence, or an excusable 
one, has been committed by the accused. | 

1. The inquiry has been as full as it would have been on an in- 
dictment. ‘This the Court is bound to presume, or to suppose, which 
cannot be done by me, that the Grand Jury, in assuming the high 
responsibility they have taken, have neglected their duty, or miscon- 
ducted themselves in its discharge. The practice here imposes this 
full investigation on them before they present; if they think crime 
has been committed, they so present, and the indictment follows, and 
is found, I presume, without any re-examination of the witnesses. I 
am, therefore, of the opinion, that a presentment of crime or the 1e- 
verse, under the peculiar practice here, is and ought to be equivalent 
to the action and judgment of a Grand Jury upon a bill of indictment. 

2. Do they present facts which in law amount to an acquittal? 
Homicide in law, excusable se defendendo, is: “If two men fight, and 
one of them flies, or if one attack another, and without fighting, he 
flies, and retreating as far as he can, until at length no means of es- 
caping his assailant remain, and he then turn round and kill his assail- 
ant in order to avoid destruction, the homicide is excusable in self- 
defence.” Foster, 277; Arch. Pl. & Ev. 391; 4 Black. Com. 183; 
1 Russell on Crimes, 543-4; 4 Black. Com. 184; * no possible or 
at least probable means of escaping his assailant.” 

The presentment is: “Wm. R. Elliott, for causing the death of 
W. Z. Kendall, by shooting him with a pistol in self-defence, when 
he was attacked by, and was retreating from, the said Kendall,” &c.- 
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That Wm. R. Elliott caused the death of W. Z. Kendall by shoot- 
ing him—the fact of the homicide is thus found; but they further say 
he shot him in self-defence—this embodies the substance of the 
definition of a killing excusable. Self-defence means to protect 
from an assault on his life, or to save himself from some great bodily 
harm; but the Grand Jury go on to say, “when he was attacked by 
and was retreating from, the said Kendall;” thereby, it seems to me, 
using almost the very terms of the law on the subject. 

If (and the Grand Jury so present) it was a case of self-defence, 
after the accused was attacked, and while he was retreating from, 
or to avoid the deceased, it would be excusable homicide in the eye 
of the law. = 

Suppose the Grand Jury had so found on a bill of indictment, no 
doubt is or can be entertained that the Court would be bound on 
such judgment of the Grand Jury to discharge the defendant. The 
presentment is, under the practice here, equivalent. 

I know no responsibility but that which I owe to God and my 
conscience for an upright discharge of duty. Here, however, there 
is none but what rests on the Grand Jury, who discharged their duty 
with conscientiousness and integrity, I have neither doubt, nor right 
to doubt. 

I am of opinion the accused is entitled, under the presentment 
made, to his discharge, and so accordingly order. 

The accused, W. R. Exuiorr, was accordingly discharged from 
custody, and left the Court-house, accompanied by his relatives, who 
had anxiously attended the argument and judgment in the case. 





SELECTIONS FROM 6 METCALF’S (MASS.) REPORTS. 


Action. The holder of a post note, which was issued by a bank 
that failed before the note fell due, sent it to another Bank for col- 
lection, and this bank caused payment to be demanded, and notice 
of non-payment to be given to the indorsers, on the day the note 
was due, without grace, whereby the indorsers were discharged on 
the ground, that by law the promissors were entitled to grace on 
the note, although they had, while solvent, paid such notes without 
grace: The holder, thereupon, brought an action against the collect- 
ing bank to recover damages for negligence in not making such 
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demand and giving such notice as would hold the indorsers: It ap- 
peared, on the trial, that at the time when the note fell due, the 
question whether banks were entitled to grace on their post notes, 
had never been decided, and that there was no uniform practice, as 
to demanding payment of such notes, and of giving notice to the 
indorsers, afier the promissors failed. Held, that the action could 
not be maintained. Mechanics Bank vy. Merchants Bank, 13. 


Administrator. An Administrator is bound to answer, on oath, as 
to all facts tending to show that he was indebted to the intestate; 
even as to facts that take the intestate’s claim out of the operation 
of the statute of limitations, though it is apparently barred by that 
statute. Sigourney v. Wetherell, 533. 


Arbitrament and Award. Arbitrators have authority to decide con- 
clusively all questions of law necessary to the decision of the matters 
submitted to them, unless they are restricted by the terms of the sub- 
mission, or unless it appears on the face of their award, that they 
intended to decide according to law, but have decided contrary to 
law: And there is no distinction, in this respect, between the author- 
ity of arbitrators who are selected from the legal profession, and that 
of other arbitrators. Boston Water Power Company v. Gray, 131. 


Assumpsit. Where A. received of B. $275, “to buy flour,” and 
took of C. a receipt of $300, “towards 100 barrels of flour at $4 

er barrel,” without any delivery of the flour, actual or constructive, 
and there was no proof that such inchoate purchase from C. was 
intended, at the time, as a purchase on account of B., and B. never 
received any flour purchased by A.; it was held that B. might re- 
cover back from A. the $275, in an action for money had and re- 
ceived. Strong v. Bliss. 393. 

A. fraudulently sold and conveyed B.’s land to C., under a power 
of Attorney from B., C. knowing the fraud: B. died without know- 
ledge of the sale, and C. afterwards conveyed the land to A., who 
sold and conveyed it to purchasers, who paid him therefor, they hav- 
ing no knowledge of the original fraud. Held, that B.’s heirs could 
not maintain an action for money had and received against A., to 
recover the proceeds of the land. Brigham v. Winchester, 460. 


Corporation. After a verdict in favor of plaintiffs, who sue asa 
corporation, the Court will presume that the fact of their being a 
corporation, and capable of suing in their aggregate capacity, was 
conceded or proved at the trial. British American Land Company 
v. Ames, 391. 


Deceit. Where one is deceived in the purchase of property, by 
the false affirmation of a third person, and is thereby induced to pay 
more for the property than it is worth, the party by whom he was 
thus deceived cannot defend against an action brought by the pur- 
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chaser to recover damages for the deceit, by showing that the plain- 
tiff sold the property for the same sum which he paid for it. Med- 
bury v. Watson, 246. ; 


Deposition. When a deponent, after giving his deposition to be 
used in the trial of an action pending, or immediately to be com- 
menced in good faith, becomes interested in the event of the suit, 
by no act of his own, or of the party who offers his testimony, his 
deposition is admissible. Sabine v. Strong, 270. 


Dower. <A. conveyed land to B., who entered into possession, 
and afterwards reconveyed the land to A.; but neither of the deeds 
of conveyance was ever recorded: A. afterwards conveyed the land 
to C., who had no knowledge that B. ever owned it. Held, that as 
against C., B. had not such a seizin of the land as entitled his widow 
to maintain a writ of dower against C. Emmerson v. Harris, 475. 


Error. Where a Writ of Error is brought to reverse a judgment 
recovered on a note against an infant who appeared by attorney, a 
promise made by him after he comes of age, to pay the note, is 
neither a release nor a waiver of the error, nor a bar to a Writ of 
Error. Goodridge v. Ross, 487. 


Evidence. Where a person is offered as a witnesss to prove the 
testimony of a deceased witness on a former trial of the same cause, 
he cannot be permitted to testify, if he state that he can give only 
the substance of such testimony, but not the language of the witness. 
Hussarp, J. dissenting. Warren v. Nicholls, 261. 

On the trial of a party who is indicted for knowingly having in 
his possession an instrument adapted and designed for coining or 
making counterfeit coin, with intent to use it, or cause or permit it 
to be used, in coining or making such coin, he cannot give in evi- 
dence his declarations to an artificer, at the time he employed him 
to make such instrument, as to the purposes for which he wished it 
to be made. Commonwealth v. Kent, 221. 

Where the holder of a second mortgage brings a real action to 
recover from a stranger possession of the mortgaged premises, the 
tenant cannot defend by giving in evidence the assignment of the 
first mortgage to him after action hrought. Hail v. Bell, 431. 


Indictment. An indictment which alleges that P. M., on a certain 
day, and at a certain place, * did commit the crime of adultery with 
one M.S., by then and there having carnal knowledge of the body 
of said S., then and there being a married woman, and having a 
husband alive,” is not sufficient 1o support a conviction. These alle- 
gations do not show that M. S., was not the wife of P.M. Moore 
ve Commonwealth, 243. 


Legacy. When a Legacy is given to a widow, in lieu of dower, 
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she takes as a purchaser for a valuable consideration, and is entitled 
to be paid in preference to legatees who are mere volunteers. 
Hubbard v. Hubbard, 50. 


Promissory Note. When there is no dispute as to the facts, the 
Court is to determine what is due diligence in seeking for the last 
lace of business or residence of the maker of the note. Wheeler 
v. Field, 290. 


Record of Conviction. It is not necessary to insert in the record 
of each particular indictment and conviction the names of the grand 
jurors, who found the indictment. Turns v. Commonwealth, 224. 

There is no positive rule of law which requires the names of the 
jurors who find a defendant guilty on an indictment, to be inserted 
in the record of each particular case. Ib. 


Sale. ‘Though goods which a purchaser obtains by fraudulent rep- 
resentations, may be reclaimed from him by the seller, if he sea- 
sonably rescind the sale; yet, if the purchaser sells them, for a valu- 
able consideration, to a third person, who has no notice of the fraud, 
or consigns them to such person for sale, and he advances money 
thereon, before the first seller interposes, such second person or 
consignee will hold the goods against the first seller. Hoffman v. 


Noble, 68. 


Verdict. When there are several counts in a declaration for the 
same cause of action, one only of which is good, and a general ver- 
dict is found for the plaintiff, judgment will. not be arrested, but 
the verdict will be applied to the good count. Smith v. Cleveland, 332. 


Witness. "Where one, as the agent of others, commenced and pro~ 
secuted a suit in their names, and they afterwards ratified his acts, 
and became responsible to him for the costs, and he made no agree- 
ment with them respecting the avails of the suit, and had no interest 
therein, it was held, that he was a competent witness for the plaintiffs 
in the trial of the action. Medbury v. Watson, 246. 
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Miscellaneous. 


THE PARKERSBURGH TRIALS. 


The case of the three Ohio citizens indicted at Parkersburgh for 
aiding and assisting in the escape of certain slaves from Wood county, 
Virginia, came on for trial before the Circuit Court at Parkersburgh, 
and resulted in a special verdict. 

A large number of persons were in attendance from Virginia and 
Ohio, but we are gratified with the information, that the case was 
conducted in an orderly and quiet manner, and that great satisfaction 
was expressed by the citizens of both States at the course of the 
trial. Gen. J. J. Jackson appeared for the Commonwealth of Vir- 
ginia; Mr. Vinton, of Ohio, and Mr. Wm. A. Harrison, of Harrison 
county, Va., for the State of Ohio, on the question of the boundary 
between the two States, and Messrs. Sincer and Spencer for the 
‘prisoners. 

The indictment contained three several counts, founded on several 
laws of Virginia, one count being adapted to each law, to wit: 

1. An Act declaring it felony for any person to entice, advise, or 
persuade any slave from the possession or service of his master or 
possessor. 

2. An Act declaring it felony for any person to carry, or cause 
to be carried, any slave out of the Commonwealth, against the con- 
sent of the owner, with intent to defraud or deprive the owner of 
his property. 

3. An Act declaring it felony in any person travelling by land, 
who shall give countenance, protection or assistance to slaves ab- 
sconding from their owners, with the intention of preventing the 
slaves from being stopped or apprehended. 

The lowest punishment for these offences is confinement in the 
Penitentiary for three years. ‘The Virginia laws confer jurisdiction 
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on the Circuit Courts in counties where a river or water course is 
the boundary, over such waters, so far as the jurisdiction of the 
State extends. There are twenty one Circuit Judges, allotted to 
different circuits, one in each to hold Circuit Courts. There is a 
General Court held at Richmond twice a year, composed of these 
twenty one judges, or not less than ten of them. The judge hold- 
ing the Circuit Court, is authorized, in all cases of novelty and diffi- 
culty, with the consent of the prisoner, to adjourn the case over to 
the General Court, for its advice, what judgment to render. The 
next term of the General Court is held at Richmond, the first Mon- 
day of December. 

After all the evidence in the case had been examined, on the 
suggestion of the Judge, and the concurrence of the Counsel and the 
prisoners, it was agreed to take a special verdict, embracing all the 
material facts, in order to take the advice of the General Court upon 
the case, and if it should become necessary, to put it in shape for re- 
vision before the Supreme Court of the United States. In accord- 
ance with this arrangement a special verdict was returned, finding 

1. That the defendants were citizens of the State of Ohio, and 
entitled to the protection of that State. 

2. That upon information that the slaves named were about to 
run away from their master in Wood county into the State of Ohio, 
several persons crossed the river into this State and sheltered them- 
selves on the bank of the river in order to arrest and take the slaves 
back should they cross over. That Jate at night the slaves crossed 
in a canoe, which was hailed from the Ohio bank, and responded to 
in the canoe, but the words were not understood. That the Virginia 
party in ambush, descended to the river to apprehend the slaves, 
and found between the bank and the canoe several white men, and 
among them the three prisoners, who went to the canoe, stepped 
into the water by its side, and took from thence and conveyed up 
the Ohio side, several wallets containing the clothing of the slaves. 
These persons and slaves were then seized, and taken over into 
Wood county, and the slaves returned to their owner. 

3. That on the 20th of July, 1845, when this transaction took 
place, the water on the bars in the channel of the Ohio River in 
that neighbourhood, was 39 inches deep—that in an ordinary stage 
of low water, it was from 17 to 20 inches on those bars, and in the 
lowest stage of water 11 inches, but the water had been known to 
rise 55 feet in that part of the river. The water in a good boat- 
ing condition was about 6 feet on these bars, and in that stage 
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would cover the beach where the canoe was grounded, and the 
transactions with the slaves took place; and that the bluff banks 
of the river average about 40 feet in height. 

4. The jury found the Acts of Virginia and the United States 
for the cession of the lands north west of the River Ohio—the ordi- 
nance of 1787—the act establishing the State of Kentucky, and the 
compact relating to the jurisdiction on the Ohio of the States bor- 
dering thereon—the Act of Congress authorizing the people of 
Ohio to form a Constitution of State government, with the State 
Constitution, in which the boundary of that State on the south is 
defined to be “ by the Ohio River to the Mouth of the Great Miami 
River,” and the Act of Congress admitting the State to the Union 
on the footing of the original States. 


And if upon these facts the Court shall be of opinion, that by the 


law, the place where the acts of the defendants were committed - 


is within the jurisdiction of the Commonwealth of Virginia, then 
the Jury find the defendants guilty, and assess their term of im- 
prisonment at the period of three years. But, if on the contrary, 
the Court, on the facts found, shall be of opinion, that by law the 
place where the acts of the defendants were committed, is without 
the territorial jurisdiction of the Commonwealth of Virginia, then 
the Jury find the defendants not guilty. 

This verdict is recorded and adjourned to the General Court, 
which is to meet at Richmond, and will be there argued in full, 
and decided. And if the decision shall be against the prisoners 
on the only question in dispute, that of jurisdiction, the case may 
be removed to the Supreme Court of the United States. 


P.S. We have just learned that the General Court adjourned on 
the 16th of December, without deciding the case; the 14 judges 
present being equally divided in opinion as to whether the juris- 
diction of Virginia terminated at low water mark, on the Ohio side 
of the river (as decided in Handly’s Lessee v. Anthony, 5 Wheat. 
375,) or extended to the actual water line, whatever it might 
chance to be at the time of the occurrence. When the case shall 
have been finally decided, we hope to present a full report of it, 
with such comments as we think it deserves. 


Taxation—Property in Ships. 'The Annapolis Republican publishes 
the opinion of the Court of Appeals, delivered by Judge Martin, in 
the case of J. B. Howel v. the State of Maryland. The case grew 
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out of the act of the Legislature of Maryland, of Ist April, 1844, laying 
a tax on property, and which enumerated as among such property, 
- liable to taxation, “the interest or proportion in all ships or other 
vessels, whether in or out of port, owned by persons resident of the 
State.” In conformity with the provisions of this act, an assessment 
was imposed on the appellant on account of his interest or proportion 
in certain vessels, and this case was brought before the Court to test 
the legality of the law imposing the tax, which it was contended is in- 
compatible with the privileges and immunities conferred by the law 
of Congress licensing vessels, and repugnant to the Constitution and 
Laws of the United States. Judge Martin reviews the whole ques- 
tion at large, and announces the decision of the Court as follows: 


‘We can perceive no repugnancy between the law of Maryland, 
imposing a tax on this property, and the acts of Congress under 
which an exemption from it has been claimed by the appellant. 

** We think, therefore, that the imposition of this tax was a consti- 
tutional exercise of the taxing power of the State,and that the judg- 
ment of the County Court must be affirmed.” 


The Supreme Court of Ohio came to the same conclusion in Perry 
v. Torrence, 8 Ohio Rep. 521. 


Slave Case.—False Imprisonment. If the following case, from the 
Springfield, (Mass.) Republican, be correctly stated, it furnishes a 
good illustration of the homely saying “that many a man has 
become rich and happy by minding his own business.” For “ser- 
vant girl,” read “slave.” It seems that she preferred to live with 
her master, and for that reason the judge ordered her to be de- 
livered to him. 

Catherine Lindsay, the servant girl of Mr. Hodgson, of Savannah, 
Geo., who was arrested and taken before Judge Dewey at North- 
ampton, ona writ of habeas corpus, through the agency of Dr. 
Hudson of West Springfield, has sued said Hudson for false impris- 
onment, laying her damages at $1000. The suit is brought in 
the Common Pleas Court for Suffolk, which meets at Boston in 
October. As Hudson refused to give the necessary bail, $500, 
he was committed to jail, in this town on Monday last. 








